INTERNATIONAL INTELLECTUAL PROPERTY ALLIANCE®

1818 N STREET, NW, 8™ FLOOR - WASHINGTON, DC 20036 - TEL(202) 355-7924 - FAx(202) 355-7899 - WWW.IPA.COM - EMAIL: EJS@IIPA.COM

December 29, 2011

William D. Jackson
Deputy Assistant U.S. Trade Representative

for the Generalized System of Preferences
Chair, GSP Subcommittee

Trade Policy Staff Committee
Office of the United States Trade Representative
1724 F Street N.W., Room F-214
Washington, D.C. 20508

Re:  Generalized System of Preferences (GSP): Request for Review of the Intellectual
Property Rights Practices of Ukraine in the 2011 Annual GSP Country Practices
Review, 76 Fed. Reg. 67531 (November 1, 2011)

Dear Mr. Jackson and Members of the GSP Subcommittee:

On November 1, 2011, the Office of the United States Trade Representative (USTR)
published a notice in the Federal Register announcing the Generalized System of Preferences
(GSP): Notice of Initiation of the 2011 Annual GSP Product and Country Practices Review. 76
FR 67531 (November 1, 2011).

In the Federal Register notice, USTR (the Trade Policy Staff Committee (TPSC)) invites
interested parties to “...submit a petition to review the GSP eligibility of any beneficiary
developing country with respect to any of the designation criteria listed in subsections 502(b) or
502(c) of the [1974] Trade Act (19 U.S.C. § 2462(b) and (c)).” See 76 Fed. Reg. 67532. One of
the bases for GSP eligibility — 19 U.S.C. § 2462(c)(5) — is “the extent to which such country is
providing adequate and effective protection of intellectual property rights.”

In accordance with the Federal Register notice, the International Intellectual Property
Alliance (ITPA) requests that the eligibility of Ukraine as a GSP beneficiary developing country
be reviewed, and that Ukraine’s GSP benefits be suspended or withdrawn, in whole or in part, if
requisite improvements are not made by Ukraine to remedy its intellectual property rights (IPR)
protection and enforcement deficiencies (outlined below). Those deficiencies — resulting in the
denial of “adequate and effective protection” for copyrighted works and recordings in Ukraine —
adversely affect U.S. copyright owners, including the members of the ITPA. In addition, for the
reasons stated below, Ukraine is not “provid[ing] equitable and reasonable access to [its]
markets...” as required for GSP eligibility.
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In 2010, Ukraine benefited from over $39.1 million in unilateral duty free GSP benefits
in the U.S. market; in 2008, that figure was over $105 million. The 2010 benefits represented
approximately 23% of total imports to the U.S., according to U.S. government statistics. On
October 21, 2011, President Obama signed legislation to reauthorize the GSP program through
July 13, 2013.

Petitioner and its Interest — the International Intellectual Property Alliance (IIPA)

The ITPA is a private sector coalition of seven trade associations representing U.S.
copyright-based industries in bilateral and multilateral efforts working to improve international
protection and enforcement of copyrighted materials and open up foreign markets closed by
piracy and other market access barriers. IIPA’s seven member associations (listed below)
represent over 1,900 U.S. companies producing and distributing materials protected by copyright
laws throughout the world — all types of computer software, including business applications
software and entertainment software (such as videogame discs and cartridges, personal computer
CD-ROMs, and multimedia products); theatrical films, television programs, DVDs and home
video and digital representations of audiovisual works; music, records, CDs, and audiocassettes;
and fiction and non-fiction books, education instructional and assessment materials, and
professional and scholarly journals, databases and software in all formats. The members of the
ITIPA are: the Association of American Publishers (AAP), the Business Software Alliance (BSA),
the Entertainment Software Association (ESA), the Independent Film & Television Alliance
(IFTA), the Motion Picture Association of America (MPAA), the National Music Publishers’
Association (NMPA), and the Recording Industry Association of America (RIAA).

According to the recent report Copyright Industries in the U.S. Economy: The 2011
Report, prepared for [IPA by Economists, Inc., in 2010, the core copyright industries accounted
for $931.8 billion in value added to the U.S. economy, or approximately 6.36% of the Gross
Domestic Product (GDP). The total copyright industries accounted in 2010 for $1.627 trillion in
value added, or approximately 11.1% of GDP. Despite the recessionary period of 2008-2009,
the core copyright industries grew at an aggregate annual rate of 1.1% during the period 2007-
2010, better than the remainder of the U.S. economy. Nearly 5.1 million workers were employed
by the core copyright industries in 2010 which is 3.93% of the entire U.S. work force. The core
copyright industries accounted for an estimated $134 billion in foreign sales and exports in 2010.
The 2011 Report has been made widely available to government officials working on IPR issues
at USTR, and throughout other agencies, including the Department of State, the Commerce
Department, the U.S. Patent and Trademark Office, and, the U.S. Copyright Office. The full
2011 Report, as well as a summary of the 2011 Report, are available on IIPA’s website at:
http://www.iipa.com/copyright us_economy.html.

The U.S. creative industries represent a sector of the U.S. economy that regularly
contributes to a positive balance of trade. It is essential to the continued growth and future
competitiveness of these industries that U.S. trading partners provide free and open markets and
high levels of protection to the copyrights on which this trade depends, both for “hard copy”
goods and, for works and recordings in the digital marketplace. Worldwide, the copyright
industries represented by ITIPA lose billions annually due to piracy outside the United States. In
addition to the worldwide problem of piracy, several foreign countries have erected market
access barriers to U.S. copyright products. One of the trade “tools” used to combat these
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problems in developing countries, is to enforce the IPR obligations in the GSP program; other
tools include the utilization of Special 301 and Section 301 provisions, as well as other IPR
dispute settlement mechanisms in regional or multilateral agreements.

Unfortunately, at present in Ukraine, both hard copy and digital copyright piracy is
rampant, and this problem is getting insufficient attention from the Government of Ukraine. As
a result, piracy rates are exceedingly high in Ukraine — among the highest in Europe. In addition,
the use of unlicensed business software by government ministries is a long-festering problem
that the Government of Ukraine has not corrected.

Weak enforcement of copyright has been a long-standing problem in Ukraine, but in the
past year the situation has substantially worsened. Ukraine is a key country in the region for the
enforcement of IPR because it exports piracy, especially digital piracy, into both European
Union markets and other countries in the Commonwealth of Independent States (CIS). For
example, there are several notorious websites hosted in Ukraine by Ukrainian ISPs that, while
1dentified to Ukrainian enforcement officials, continue to act with impunity.

There is a long history to Ukraine’s eligibility for GSP benefits tied to its IPR regime for
the protection and enforcement of U.S. copyrighted works and recordings. That history is as
follows: 1n June 1999, IIPA requested a review of Ukraine’s GSP benefits as a result of its then-
existing IPR enforcement practices, focused mainly on hard-copy piracy, especially the wide-
scale production and distribution of illegal optical media (CDs, DVDs, etc.) by various
production facilities in Ukraine, and the exporting of those illegal copies throughout Europe and
elsewhere in the world. A copy of the [IPA’s 1999 petition on Ukraine’s GSP benefits is at:
http://www .iipa.com/gsp/1999 Junl6_cmts_ukraine.html.

In 2000, the U.S. government accepted the IIPA petition and a review of Ukraine’s IPR
regime was commenced. On August 24, 2001, “due to Ukraine’s failure to combat [optical
media] piracy” Ukraine’s GSP benefits were completely suspended (and other trade sanctions
were later imposed as well) by the President. See 66 Fed. Reg. 42246-50. During this period
there were extensive bilateral deliberations, including the development of a Joint Action Plan

~(2000) by the presidents of Ukraine and the United States, to address the IPR regime

deficiencies. The subsequent implementation of that Action Plan, and, in 2005, the adoption of
significant new optical disc laws meant to improve enforcement against optical disc piracy,
resulted in the resumption of GSP eligibility, in January 2006. The IIPA supported that decision:
http://www.iipa.com/pdf/ITP A%20Ukraine%20GSP%20Press%20Announcement%20EJS %2001
2506%20FINAL.pdf.

However, since the resumption of GSP eligibility in 2006, Ukraine has failed to fully
implement the now decade-old plan to provide significantly improved enforcement on the
ground, or to properly reform its laws or enforcement regime to address digital piracy. For
example, illicit peer-to-peer hosting and illegal websites have grown rapidly in Ukraine in the
past few years, and the Government of Ukraine has done little to address this problem — either
with new laws, or effective enforcement. In 2010, the governments of the U.S. and Ukraine
developed an IPR “Action Plan” that was never implemented; in fact, some actions have been
undertaken by Ukrainian officials that are contrary to the proposed plan, and would weaken, not
strengthen enforcement. Thus, for the reasons set out below, Ukraine’s eligibility as a GSP



December 29, 2011

Page 4

beneficiary should be carefully reviewed, and its benefits suspended or withdrawn if it does not
remedy the current situation.

Action Requested by Petitioner

Pursuant to Section 501 ef seq. of the Trade Act of 1974, as amended, 19 U.S.C. § 2461
et seq., and 15 C.F.R. Part 2007, and specifically to Section 502(c)(4) and (5) of the Trade Act
(19 U.S.C. § 2462(c)((4) and (5)), and 15 C.F.R. 2007.0(b), IIPA, on behalf of its seven trade
association members, hereby petitions the President to review the eligibility of Ukraine as a GSP
beneficiary developing country, and if requisite improvements are not made by Ukraine, then
ITPA requests that the President suspend, withdraw or limit GSP benefits of Ukraine, in whole or
in part, for its failure to provide “adequate and effective” copyright protection for U.S. copyright
owners.

Legal Authority for this Petition and Discussion of the IPR Criteria in the GSP Statute

The GSP program was instituted on January 1, 1976, and authorized under the Trade Act
0f 1974 (19 U.S.C. § 2461 et seq.) (TA 1974). Title V of the Trade and Tariff Act of 1984 (TTA
1984), known as the GSP Renewal Act of 1984, renewed the GSP Program which had been
introduced in the TA 1974, and specifically required the President to consider intellectual
property protection in determining whether to designate a developing country as eligible for GSP
benefits. In the GSP Renewal Act of 1996, Subtitle J which revised 19 U.S.C. § 502(c)(4) to
require the President to take into account “the extent to which [a country seeking to obtain or
maintain GSP eligibility] has assured the United States that it will provide equitable and
reasonable access to [its] markets...” Since 1996, the GSP program has been reauthorized many
times —1in 1997, 1998, 1999, 2002, 2006, 2008, and 2009; that last extension was through
December 31, 2010 when the GSP program (temporarily) expired. On October 21, 2011,
President Obama signed legislation to reauthorize the GSP program through July 31, 2013, and
to provide GSP benefits retroactively during the expiration period (in 2010 to 2011). While there
was a minor change in the statutory language of the GSP Renewal Act of 1996, from the GSP
Renewal Act of 1984, the law with regard to IPR considerations has remained constant since
1984. As such, the legislative history of the 1984 Renewal Act is particularly instructive on the
important link between GSP eligibility and benefits, and strong IPR protection.

The GSP Renewal Act of 1984

In the GSP Renewal Act of 1984, Congress specified conditions that GSP beneficiary
countries must meet in order to gain and maintain their preferential trading status. In particular,
one of these express conditions (which Congress also delineated as one “purpose” of the GSP
program) was to encourage developing countries “to provide effective means under which
foreign nationals may secure, exercise, and enforce exclusive intellectual property rights.”

The legislation required the President to apply mandatory and discretionary criteria with
respect to IPR protection as a condition to a country achieving “beneficiary” status under the
GSP program. The mandatory criterion prohibited the designation of a country from becoming a
“beneficiary developing country” if, for example, “such country has nationalized, expropriated,
or otherwise seized ownership or control of property, including patents, trademarks, or
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copyrights, owned by a United States citizen or by a corporation, partnership, or association
which is 50 percent or more beneficially owned by United States citizens.” See Section
503(b)(4) of the GSP Renewal Act of 1984, now codified at 19 U.S.C. § 2462(b)(2)(D).

The GSP Renewal Act of 1984 added as a discretionary criterion, in determining whether
to designate a developing country as eligible to receive GSP duty-free trade treatment, that:

the President shall take into account ... the extent to which [each]
country is providing adequate and effective means under its laws
for foreign nations to secure, to exercise, and to enforce
exclusive rights in intellectual property, including patents,
trademarks, and copyrights. [emphasis added]

Section 503(c)(5) of the GSP Renewal Act of 1984, codified at 19 U.S.C. § 2462(c)(5). The
Senate Finance Committee Report explained that:

To determine whether a country provides “adequate and effective
means,” the President should consider the extent of statutory
protection for intellectual property (including the scope and
duration of such protection), the remedies available to aggrieved
parties, the willingness and ability of the government to enforce
intellectual property rights on behalf of foreign nationals, the
ability of foreign nationals effectively to enforce their intellectual
property rights on their own behalf and whether the country’s
system of law imposes formalities or similar requirements that, in
practice, are an obstacle to meaningful protection.

S. Rep. No. 98-485, 9g™ Cong., 2d Sess. At 11 (1984). The Senate Report also noted:

In delegating this discretionary authority to the President, it is the
intent of the Committee that the President will vigorously exercise
the authority to withdraw, to suspend or to limit GSP
eligibility for non-complying countries...

Where valid and reasonable complaints are raised by U.S. firms
concerning a beneficiary country’s market access policy or
protection of intellectual property rights, for example, it is
expected that such interests will be given prominent attention
by the President in deciding whether to modify duty-free
treatment for that country. [emphases added]

Id. at 12-13. The House Ways and Means Committee stated that “countries wishing to reap the
benefits of preferential duty-free access to the U.S. market must fulfill international
responsibilities” in the intellectual property area. House Rep. No. 98-1090, 98™ Cong., 2d Sess.
at 12 (1984).
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The IPR criteria are a condition, not only for obtaining GSP benefits in the first place, but
also for retaining them. The 1984 Act authorized the President to “withdraw, suspend, or limit
the application of the duty-free treatment accorded under Section 501 of this title with respect to
any article or any country” (emphasis added) and requires the President, when taking any such
action, to “consider the factors set forth in Sections 501 and 502(¢c).” TTA 1984 Section
505(a)(1); TA 1974 Section 504(a)(1), as amended; 19 U.S.C. § 2464(a)(1). The Act also
created a system of “general reviews” to ensure that these statutory criteria are met. TTA 1984
Section 505(b); TA 1974 Section 504(c)(2)(A), as amended; 19 U.S.C. § 2464(c)(2)(A); see also
15 C.F.R. 2007.3.

The GSP Renewal Act of 1996

When the GSP program was reauthorized in August 1996, the language of the IPR
discretionary criterion for GSP eligibility in Section 502(c)(5) was simplified slightly; it requires
the President to “take into account the extent to which such country is providing adequate and
effective protection of intellectual property rights.” GSP Renewal Act of 1996, Subtitle J, Pub.L.
104-188, August 20, 1996, at 110 Stat. 1917 et seq.

As noted, the 1984 law specified that each beneficiary country provide “adequate and
effective means under its laws for foreign nationals to secure, to exercise and to enforce
exclusive rights in intellectual property, including patents, trademarks, and copyrights.”
Otherwise, the GSP Renewal Act contains identical IPR provisions, including “mandatory”
criteria denying GSP status to countries that directly or indirectly expropriate U.S. property
(including intellectual property), and authorizing the President to withdraw, suspend or limit
GSP privileges based on failure to meet the IPR criteria. In addition, Section 502(c)(4) provides
in relevant part that the President must also take into account “the extent to which such country
has assured the United States that it will provide equitable and reasonable access to [its]
markets...” Since 1996, the reauthorization bills to the GSP program have not changed this
language.

Thus, we request the GSP Subcommittee to follow the explicit intent of Congress, and
advise the President to “vigorously exercise” his authority to withdraw, suspend or limit GSP
eligibility of Ukraine for its non-compliance with the statutory criterion on IPR in the GSP
program.

Over the years, considerations of the eligibility and retention of GSP benefits have
figured prominently in the decisions of a number of countries to improve their IPR protection
and enforcement. As noted, most recently, the optical media piracy problem in Ukraine was, in
large measure, successfully addressed by a GSP review (and suspension). Earlier, in the 1980s,
GSP reviews were used to encourage Singapore, Indonesia and Malaysia to adopt new copyright
legislation. IIPA GSP petitions have been accepted by USTR for over two decades, beginning in
1989. These include petitions filed on: Indonesia, Thailand, Cyprus, Egypt, El Salvador, Turkey,
Poland, Ukraine, Russia, Uzbekistan, and Lebanon. Additionally, ITPA has participated in GSP
IPR reviews involving: Malta, Guatemala, the Dominican Republic, Honduras, Panama, and
Paraguay (all of which were initiated by other petitioners or by the U.S. government). At
present, GSP petitions, commenced by IIPA, have been accepted by the U.S. government and
remain “open” in: Russia, Uzbekistan, and Lebanon.













































