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Dear Ms. Blue: 

 
 This submission by the International Intellectual Property Alliance ("IIPA") responds to the 
Trade Policy Staff Committee’s (TPSC) request for comments in the August 31, 2009 Federal 
Register notice. The request invites comments on China’s compliance with its commitments made in 
connection with its accession to the World Trade Organization (WTO) as well as other commitments 
made to the United States. Specifically, the TPSC’s request states:  

 
In accordance with section 421 of the U.S.-China Relations Act of 2000 (Pub. L. 106-
286), USTR is required to submit, by December 11 of each year, a report to Congress 
on China's compliance with commitments made in connection with its accession to 
the WTO, including both multilateral commitments and any bilateral commitments 
made to the United States.  

 
IIPA has separately submitted a request to testify at the October 2, 2009 TPSC hearing along 

with testimony. IIPA hereby submits its views on China’s lack of compliance with its copyright 
enforcement obligations under the WTO TRIPS Agreement. IIPA also takes this opportunity to 
append to this filing a report on China (see Appendix) submitted to the United States Trade 
Representative on February 17, 2009, as part of IIPA’s filing in the annual Special 301 process.1 

 
 
 
 

                                                 
1 It provides a comprehensive review of the piracy and enforcement record in 2007. The submission concludes that 
China’s enforcement remains inadequate, with piracy rates dipping only slightly for physical product and Internet 
piracy rates skyrocketing. 
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A. IIPA AND THE COPYRIGHT INDUSTRIES’ INTEREST IN THIS DOCKET 
  

The International Intellectual Property Alliance (IIPA) is a private sector coalition formed in 
1984 to represent the U.S. copyright-based industries in bilateral and multilateral efforts to improve 
international protection of copyrighted materials. IIPA’s seven members are the Association of 
American Publishers (AAP), the Business Software Alliance (BSA), the Entertainment Software 
Association (ESA), the Independent Film & Television Alliance (IFTA), the Motion Picture 
Association of America (MPAA), the National Music Publishers’ Association (NMPA), and the 
Recording Industry Association of America (RIAA).2 
 

On January 30, 2007, the IIPA released an economic report entitled Copyright Industries in 
the U.S. Economy: The 2003-2007 Report, the twelfth in a series of biannual studies written for IIPA 
by Stephen Siwek of Economists Inc. This report details the economic impact and contributions of 
U.S. copyright industries to U.S. Gross Domestic Product (GDP), to real economic growth, and 
employment and trade. The latest data from 2007 show that the “core” U.S. copyright industries3 
accounted for an estimated $889.1 billion in value-added or 6.44% of the U.S. (GDP). These “core” 
industries contributed a significant  22.74% of total economic growth in the US economy as a whole.  
The “core” copyright industries employed 5.6 million workers (4.05% of U.S. workers).  The  
average annual compensation for a worker in the core copyright industries was: $73,554, which 
represents a 18% premium over the compensation paid the average U.S. worker. Finally, estimated 
2007 foreign sales and exports of the core copyright industries increased to at least $126 billion, 
leading other major industry sectors, including aircraft ($95.6 billion), automobiles ($56.8 billion), 
agricultural products ($48.1 billion), food ($39.4 billion) and pharmaceuticals ($27.9 billion). 

   
 It is essential to the continued growth and future competitiveness of these industries that 
China provide free and open markets and high levels of copyright protection. China made 
commitments to open its market during the WTO accession negotiations and to comply immediately 
with TRIPS substantive and enforcement  standards, which form the legal foundation for adequate 
and effective  levels of copyright protection and copyright enforcement. 
 

IIPA and its members have been working to improve copyright laws, enforcement and 
market access in China for over seventeen years. From the 1992 IPR Memorandum of 
Understanding, to the 1995 and 1996 IPR negotiations and agreements and action plans (settling at 

                                                 
2 IIPA is comprised of seven trade associations, each representing a significant segment of the U.S. copyright 
community. These member associations represent over 1,900 companies producing and distributing materials 
protected by copyright laws throughout the world ⎯ all types of computer software including business applications 
software and entertainment software (such as videogame CDs and cartridges, personal computer CD-ROMs and 
multimedia products); theatrical films, television programs, home videos and digital representations of audiovisual 
works; music, records, CDs, and audiocassettes; and textbooks, tradebooks, reference and professional publications 
and journals (in both electronic and print media). See the IIPA website for full details, at www.iipa.com.  
3 The “total” copyright industries include the “core” industries plus those that, under conservative assumptions, 
distribute such products or other products that depend wholly or principally on copyrighted materials. The “core” 
copyright industries are those that create copyrighted materials as their primary product. The 2003-2007 Report is 
posted on the IIPA website at http://www.iipa.com. 
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that time a U.S. Section 301 action),4 and China’s WTO accession in 2001,5 IIPA has greeted each of 
these milestones with hope that the market would improve for its members’ copyright products. 
Unfortunately, these hopes have been only partially realized and particularly over the period since 
China joined the WTO, the market for our copyrighted products has improved only marginally for 
most sectors.   
 
B. IIPA’S VIEWS CONCERNING CHINA’S COMPLIANCE WITH WTO 
COMMITMENTS IN THE AREAS OF INTELLECTUAL PROPERTY RIGHTS 
PROTECTION (SPECIFICALLY, COPYRIGHT PROTECTION) AND MARKET ACCESS 
  

With respect to copyright-based industries, China fails to comply with its WTO obligations in 
two major areas. The first area is intellectual property rights protection. China fails to meet its 
obligations under the TRIPS agreement, both in its statutory regime and in the area of enforcement of 
rights, specifically, its failure to employ its law to provide effective and deterrent remedies, 
particularly criminal remedies, against “copyright piracy on a commercial scale” (as it is obligated to 
do under Articles 41 and 61 of the TRIPS Agreement). The second area is market access. China fails 
to meet its obligations to provide market access as agreed for many copyrighted goods and related 
services. Some of the IPR deficiencies were taken to WTO dispute settlement by the United States on 
April 10, 2007.  Certain market access deficiencies were brought to the WTO on April 10,  2007.  
Both the IPR and market access cases were decided in 2009 and the U.S. prevailed on most claims in 
both cases.  The results will be discussed below. 
  
Protection of Intellectual Property Rights, Specifically, Copyright 
 

With respect to the protection of intellectual property rights, IIPA has reported to this 
Committee for many years a range of deficiencies in the Chinese statutory and enforcement system 
for protection of intellectual property rights that are incompatible with China’s WTO TRIPS 
obligations. For the eighth year in a row, IIPA must again report, unfortunately, little positive 
development regarding China’s efforts to develop an effective copyright enforcement system, as 
required under its WTO TRIPS Agreement obligations, including deterrent criminal remedies. Our 
conclusion this year – the same as in the seven prior years (2002,6 2003,7 2004,8 2005,9  2006,10  
                                                 
4 The 1995 and 1996 negotiations resulted in exchanges of letters, by which China agreed to close down factories 
producing and exporting pirate optical media product (causing major disruption of global markets) and to commence 
a nationally-coordinated enforcement program for copyright protection. 
5 IIPA and its members were heavily involved in a number of sectoral negotiations in connection with China’s WTO 
accession, and supported the renewal of Normal Trade Relations annually, and eventually permanent normal trade 
relations (PNTR). Finally, IIPA and its members closely watched the developments that led to China’s entry to the 
WTO on December 11, 2001. The terms of China's accession to the WTO are contained in the Protocol on the 
Accession of the People's Republic of China (including its annexes) (Protocol), the Report of the Working Party on 
the Accession of China (Working Party Report), and the WTO Agreement. The Protocol and Working Party Report 
can be found on at http://www.mac.doc.gov/China/WTOAccessionPackage.htm, or on the WTO website 
http://www.docsonline.wto.org. Specific copyright commitments are made in Section 6 of the Protocol and Section 5 
of the Working Party Report. 
6 In 2002 (the first year the TPSC evaluated China’s WTO compliance), IIPA informed the TPSC of its view that 
“the [Chinese] enforcement system to date has failed to provide effective remedies and deter further infringement, as 
required by TRIPS Articles 41, 50 and 61.”  In particular, we noted that “the most significant deficiency in the legal 
framework … is the continued failure of the Chinese government to make ‘available’ a TRIPS-compatible criminal 
remedy against copyright infringement.”  There we noted further that without bringing criminal cases against 
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2007,11  and 200812) is that the same primary problem – high levels of copyright piracy13 keeps 
China’s market largely closed and prevents copyright owners from benefiting from China’s accession 
to the WTO. 
 

In IIPA’s comments and testimony to the TPSC last year, we highlighted those areas where 
China fails to meet minimum TRIPS obligations. IIPA identified certain TRIPS deficiencies which 
were not part of the aforementioned WTO case brought against China by the United States on 
intellectual property rights.  These deficiencies continue to exist:  
 

• China is obligated under TRIPS Article 41 to ensure that enforcement procedures “are 
available under [its] national law so as to permit effective action against any act of 
[copyright] infringement…, including expeditious remedies to prevent infringements and 
remedies which constitute a deterrent to further infringements.” There is no question but that 
the Chinese system does not provide remedies against copyright infringement that “constitute 
a deterrent to further infringements” with respect to either physical product or in the growing 
online environment. 

 
                                                                                                                                                             
pirates, China’s piracy rates would continue at the then-current levels of 90% and above. See IIPA’s 2002 filing to 
the TPSC at http://www.iipa.com/pdf/2002_Sep10_WTO_China.pdf. 
7 In 2003, IIPA again informed the TPSC that “the Chinese enforcement system has failed to significantly lower 
such [still 90% or above] piracy levels, and therefore, cannot be said to provide adequate procedures and effective 
legal remedies to protect copyright, as is required by the TRIPS enforcement provisions.”  We added that “because 
of high [criminal] thresholds and a lack of prosecutions in practice, it is clear that foreign right holders do not enjoy 
a WTO-compatible criminal remedy in China.”  While we noted some progress, the bottom line was that piracy 
levels continued at staggering levels and the criminal prosecutions IIPA members deemed necessary to begin 
lowering piracy levels were not brought. See IIPA’s 2003 filing to the TPSC at  
http://www.iipa.com/pdf/2003_Sep10_WTO_China.pdf. 
8 In 2004, IIPA told the TPSC that we “must unfortunately report, once again, no lowering of piracy levels in China 
and only a token number of criminal prosecutions for piracy which have had no effect in the marketplace. Piracy 
levels for 2003 remained at 90% or above and IIPA members do not report a lowering of these rates to date in 
2004.”  There we also indicated our mixed concerns about the Chinese ability to meet the various benchmarks then 
set out under the JCCT process, and to be reviewed by USTR in a Special 301 out-of-cycle review in early 2005. 
See IIPA’s 2004 filing to the TPSC at  
http://www.iipa.com/rbi/2004_Oct12_IIPA_CHINA_WTO_TPSC_Submission-rev.pdf. 
9 See 
http://www.iipa.com/pdf/IIPA%20China%20TSPC%20WTO%20compliance%20Written%20Comments%20FINA
L% 2009092005.pdf. 
10 See 
http://www.iipa.com/pdf/IIPA%20CHINA%20TPSC%20WTO%20Compliance%20Written%20Comments%20FIN
AL% 2009212006.pdf. 
11 See http://www.iipa.com//pdf/IIPACHINATPSCWrittenComments092007.pdf.  
12 See http://www.iipa.com/pdf/IIPAChinaTPSCwrittencomments092608.pdf.  
13 Internet piracy has become an ever-growing problem in China today, including  deep-linking services to pirate 
content, user-generated-content sites, peer to peer (P2P) piracy, unauthorized or pirate servers for entertainment 
software, and piracy in Internet cafés. Continuing piracy of hard goods – DVDs, CDs and CD-Roms of motion 
pictures, records, books, videogames, software – remains widespread. Optical media plants in China continue to 
produce these pirate products , and that product continues to be found in other markets worldwide..   Piracy levels 
for hard goods in 2008 are in the 80-95% range for most copyright industries. The industries collectively estimated 
$3.5 billion in estimated trade losses due to piracy in China in 2008, not including loss data from the motion picture 
and entertainment software industry which were unavailable for the 2009 Special 301 submission. 
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• Furthermore, with the small number of criminal cases pending or concluded, particularly for 

a country of China’s size and levels of piracy, it cannot be said that China applies criminal 
remedies against “copyright piracy on a commercial scale” as required by TRIPS Article 61. 
Even major pirates in China, generating millions of dollars in illicit profit, do not feel 
deterred by the small administrative fines imposed on them when they are discovered. The 
absence of a significant threat against pirates of criminal action with deterrent penalties 
places China in violation of its obligations under TRIPS Article 61. 

 
• Articles 217 and 218 of the Chinese Criminal Law only criminalize infringements of certain 

exclusive rights and not others, even though TRIPS requires criminalizing all acts of 
copyright piracy on a “commercial scale.”14 For example, infringements not subject to a 
criminal remedy include unauthorized public performances, unauthorized broadcasts, 
cablecasts and satellite transmissions, unauthorized adaptations and translations, illegal 
bootlegging of unfixed performances, unauthorized rental of software or sound recordings, 
and unauthorized importation of pirate product.  With respect to importation, we note that the 
US sought to eliminate this deficiency in the Joint Commission on Commerce and Trade 
(JCCT) negotiations, but were only partially successful since China criminalized only 
companies that engage in import, and then, only as accomplices with much lower penalties.  
While the Criminal Law is clearly deficient on its face, there has been to date insufficient 
political will in the National People’s Congress to introduce amendments to bring the Law 
into compliance with TRIPS Article 61. 

 
WTO Case on Intellectual Property Rights 
 

On April 10, 2007, the United States government requested World Trade Organization 
(WTO) dispute settlement consultations with the People’s Republic of China over certain 
deficiencies in China’s legal regime for protecting and enforcing copyrights and trademarks on a 
wide range of products.15 On January 26, 2009, a WTO Dispute Settlement Panel released its final 
report on this case to the public.  This is the first WTO ruling on the scope of the criminal provisions 
of the TRIPS enforcement text.  The Panel ruled on three U. S. claims.   

 
In summary, it concluded, with respect to the U.S. claim challenging Article 4 of China’s 

Copyright Law, that China could not deny copyright protection for content deemed objectionable by 
the government and which was prohibited from being distributed within China.  This decision made 
clear that China must protect all works regardless of content including, in particular, works which are 
pending censorship review and which were banned from distribution pending conclusion of such 
review.  China has committed to implement this Panel ruling by March 2010. 

 
With respect to the U.S. challenge to China’s criminal “thresholds,” the Panel set out, for the 

first time, an interpretation of the terms “copyright piracy and trademark counterfeiting on a 
commercial scale” -- the acts of infringement that must be criminalized under Article 61 of the 

                                                 
14 Articles 217 and 218 of the Criminal Law of the People’s Republic of China, as interpreted by the Supreme 
People’s Court and the Supreme People’s Procuratorate in their December 2004 Judicial Interpretation and their 
April 2007 Judicial Interpretation (JIs). 
15 The TRIPS case is being supported by the China Copyright Alliance (CCA), a coalition of some, but not all, IIPA 
members.  IIPA has not participated in these cases. 
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TRIPS Agreement.  The U.S. had challenged China’s high criminal “thresholds” for providing a safe 
harbor from criminal enforcement for many acts that should be criminalized under Article 61.  The 
Panel provided a detailed analysis and definition for the terms “on a commercial scale” though, 
unfortunately, ruled that the U.S. did not provide sufficient probative evidence for the Panel to 
determine whether the thresholds insulated any “commercial scale” piracy from being deemed 
criminal. However, the market-based test set out by the Panel, if properly applied by China. would, in 
our view, require it to lower its thresholds to criminalize “all” commercial scale piracy, as the Panel’s 
test requires. While China has claimed victory with respect to this claim, we urge it to review its 
thresholds in light of the Panel’s test. 

 
On the Customs claim, the Panel found that several of China’s Customs rules for dealing with 

infringing goods are inconsistent with Articles 46 and 59 of the TRIPS Agreement concerning 
release into the channels of commerce of trademark-infringing imports seized at the border.  The 
decision reflects an understanding that returning counterfeit goods to the marketplace with only the 
infringing mark removed would confuse consumers and harm the reputation of the legitimate 
product, facilitating further acts of infringement involving the goods. By March 2010, China will 
have to amend its Customs regulations to ensure that infringing goods, including those donated to 
charities, cannot find their way back into channels of commerce or otherwise harm right holders.  
 
Market Access Barriers 
 

Even if the Chinese government was to succeed, as has been promised in the JCCT, in 
reducing copyright piracy by half, under the present circumstances, most of U.S. copyright 
companies could not satisfy huge local demand in China because of continuing and onerous barriers 
to effective market entry. These barriers have resulted in foreign copyright-related businesses being 
some of the most excluded of all industry sectors in the Chinese market. For most U.S. copyright-
related industries, sales are far below the potential that this market offers and market access barriers, 
in addition to the continuing high piracy levels, make it virtually impossible for most copyright 
companies to operate profitably in China. Largely because of these restrictions, there is a huge 
demand for copyright products – movies, music and recordings, entertainment and business software 
and books and journals – a demand in the absence of legitimate products which is being satisfied by 
the vast Chinese pirate community. Indeed and ironically, it is the pirates in China that enjoy the full 
market access for copyright products that is denied for our legitimate products. Pirates control 
approximately 80%-95% of many copyright sectors in China. As the result of market access barriers, 
the U.S. economy is denied a major trade comparative advantage, resulting in billions of dollars of 
foregone revenue, which further undermines our trade balance with China, and the loss of hundreds 
of thousands of high-paying U.S. jobs. 
 

Providing market access to allow more legitimate product into China is an essential element 
of an effective anti-piracy strategy in the country, and China, through its WTO commitments, agreed 
to open, at least partially, its market in various ways to different copyright industry sectors. 
Unfortunately, China has failed to meet its WTO obligations in the market access area.  

 
On April 10, 2007, the same day the United States filed a request for consultations against 

China concerning intellectual property rights protection, it also filed a case concerning China’s WTO 
deficiencies in the area of market access.   
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On August 12, 2009, the WTO Panel’s release its decision in the market access case (DS 

363), It was a significant victory for the U.S. and for the affected industries.  If the ruling is fully 
implemented, it will go a long way to prying open the closed Chinese market for many copyrighted 
products.  As of the date of this submission (September 22, 2009), we are still in the midst of the time 
period in which either side may appeal.  To summarize, the Panel’s decision concluded that:    
 
1.   China was in violation of its trading rights commitments by reserving to Chinese state-
designated and wholly or partially state-owned enterprises the right to import books newspapers, and 
periodicals, audiovisual home entertainment products (including films on DVD and sound recordings 
in various formats) and theatrical films.  China’s argument that it could restrict imports to state 
enterprises under the “public morals” provisions in GATT Article XX was firmly rejected.  These 
products may now be freely imported by foreign companies, a significant market opening result. 
 
2.   Many Chinese measures violated its market access and national treatment obligations in the 
GATS Agreement and China must now open it market to distribution of books and periodicals 
directly by foreign-invested companies including U.S. companies.  Sound recording distribution, 
including electronic distribution, may now be undertaken by Chinese-foreign contractual joint 
ventures, including majority foreign-owned joint ventures.  Limitation of these activities to Chinese 
wholly-owned companies violated China’s national treatment obligations under GATS Article XVII.  
The Panel also found that the Chinese law that limited the participation of foreign capital in a 
contractual joint venture (to 51%) engaged in the distribution of audiovisual home entertainment 
products violates GATS XVI:2(f) (market access).  It also found that the Chinese law that placed a 
15-year operating term limitation on foreigners, but not Chinese companies, violates GATS Article 
XVII.  
  
3.   Although China committed to provide national treatment with respect to imported goods 
pursuant to both the GATT 1994 and China’s Accession Protocol, China maintains measures that 
create discriminatory commercial hurdles for imported goods under the GATT 1994 and its 
Accession Protocol. It found that China improperly limits its distribution model to “subscriptions” 
for imported newspapers and periodicals, and limits the distributor of such reading materials to a 
State-owned publication import entity particularly designated by a Government agency.  The Panel 
also found a violation in that law that prohibits foreign-invested enterprises from engaging in the 
distribution of imported reading materials.   
 
4.    Unfortunately the Panel chose not to find a GATT national treatment violation with the 
discriminatory content review of sound recordings currently practiced in China.  This was a technical 
finding and is not a “green light” for the Chinese to continue its discriminatory censorship practices. 
The Chinese government has been considering revising its measures that affect the censorship of 
sound recordings intended for electronic distribution over the internet.  We understand that a new 
Circular (Circular on Strengthening and Improving Online Music Content Examination) was issued 
on September 3, 2009 that implements aspects of this discriminatory regime. We hope that the 
Chinese government and its administrators of this regime take close note of the concerns of the Panel 
regarding any discriminatory content review, and that it moves quickly to suspend the operation of 
this discriminatory and onerous regulation.  
 
5.    Finally, while the U.S. had alleged that certain Chinese measures indicated that imported 
films for theatrical release can only be distributed by two state-controlled enterprises (China Film 
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and Huaxia), while domestic films for theatrical release can be distributed by other distributors in 
China, the Panel concluded that no measure directly prevented other Chinese companies from being 
approved as a distributor of foreign theatrical films.  If China approves other distributors, as it told 
the Panel its law permits, this will significantly open up this market to competition and significant 
improvement.  
   

 
Beyond the market access restrictions that were considered in the WTO case , there are other 

market access barriers that serve to prevent the copyright-based companies from realizing the full 
potential of the Chinese market. Some of these are detailed here.  

 
The Book Publishing Industry:  Book publishers continue to face severe restrictions on 

activities of paramount importance to U.S. publishers. Specifically, key market access improvements 
sought by the publishing industry include  allowing foreign companies to acquire local book and 
serial numbers for their publications; and allowing printing by foreign companies  for the local 
market (currently a “restricted” service activity), including allowing matter printed in export 
processing zones to be imported directly from those zones, rather than requiring it to physically leave 
the country. 
 
 The Filmed Entertainment Industry: The filmed entertainment industry continues to suffer 
from China’s quota restricting to 20 the number of foreign films allowed annually into the Chinese 
market on a revenue-sharing basis, and then only under the most discriminatory commercial terms. 
The government restricts the amount of theatrical revenue U.S. companies can earn to levels below 
those of virtually every other market in the world. High import duties and restrictions on licensing in 
home video formats also negatively affect the industry, to the advantage of Chinese companies and, 
of course, pirates. The Chinese government restricts foreign satellite programming on local cable 
channels, in addition to the regular censorship requirements. 
 
 In summary, below are some of the key market access improvements sought by the motion 
picture industry: 
 
1. Repeal the 20 foreign films/revenue sharing quota. 
 
2. Allow U.S. film prints to be distributed within the Chinese market on terms no less favorable 
than and equal to domestic film prints. 
 
3. Liberalize restrictive market access for satellite signals, broadcast quotas, content restrictions. 
 
4. Halt protectionist blackout periods. 
 
5. Speed up and make transparent the censorship process, especially for home entertainment 
products. 
 
6. Remove local print and home video production restrictions. 
 
7. Repeal all import duties NOT based on value of physical media. 
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 The Recording Industry: The recording industry also faces serious market access hurdles 
for every essential activity to their business in China, which severely hamper the ability of the 
Chinese government and the recording industry to effectively fight piracy. Unfortunately, severe 
market access restrictions and weak WTO obligations do not promote a strong recording industry in 
China, but instead engrain a faulty commercial system and promote piracy.  
 
 China’s restrictive laws and rules governing foreign entities, prevent U.S. record companies 
from engaging in the integrated operations that they practice throughout the rest of the world, and 
which enable them to realize essential economies of scale needed to produce efficiently and provide 
legitimate product in the Chinese market. China’s maintains severe restrictions which prevent 
American record companies from engaging in such integrated economic activities, including the 
signing of recording artists, artist management, and the production, publication, and promotion of 
sound recordings.  
 
Ensuring that record companies can develop legitimate online music commerce in China is now the 
highest priority. While the WTO Panel’s ruling will now allow record companies to distribute music 
in China, the exact dimensions of how China will implement the Panel’s decision are not yet known.  
As noted above, China must also withdraw all its discriminatory censorship rules which permit 
pirated product to monopolize the market during the critical first few weeks after the public release 
of a new sound recording.   
 
  In summary, below are some of the key market access improvements sought by the 
recording industry: 
 
1. Remove all restrictions on the ability of foreign record companies to sign local artists, 
release, produce, distribute, etc. 
 
2. Expedite, make transparent, and remove any discrimination in, the censorship process. 
 
 The Entertainment Software Industry: Entertainment software companies remain 
concerned about the timeliness in the approval process for entertainment software titles. Online 
versions of games go through an approval process at the Chinese Ministry of Culture before 
distribution is allowed, while hard goods versions go through an approval process with the General 
Administration for Press & Publication (GAPP). For entertainment software products, in many 
instances, the approval process takes several weeks to several months to complete. Given the 
prevalence of piracy, it is important that any content review process be undertaken in as expeditious a 
manner as possible. It is also important that the review process be streamlined and lodged with only 
one agency to avoid a bifurcated process that can only add to the delay in the approval process.  
 
 Having to undergo two separate content review processes before two different agencies is 
extremely burdensome to entertainment software publishers, adding not only additional costs but also 
further delay in releasing new product into the market. Further, transparency in the review process 
would help videogame companies in preparing games for the market. 
 

In summary, below are some of the key market access improvements sought by the 
entertainment software industry: 
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1. Expedite and simplify the content review process and centralize it in one agency that has the 
jurisdiction for reviewing entertainment software products with an online component. 
 
2. Repeal the ban on sales of game consoles in China (most of which are made in China). 
 

The Business Software Industry: BSA welcomed the 2005 JCCT “outcomes” which 
resulted in the Chinese government reevaluating its government procurement plans.16 
 
 China needs to do  more, however, to follow through on its 2005-2006 JCCT commitments to 
legalize software use by government at all levels and by SOEs  China should also ensure that 
government offices have adequate budgets for software purchases. Overall the government still lacks 
effective compliance mechanisms. 
 
 State-owned enterprises and private enterprise legalization could be significantly enhanced 
through the government using its procurement leverage to promote legalization.  The 2008 JCCT 
commitment not to discriminate in favor of domestic software in the procurement system is welcome. 
 

In addition to these concerns, below are some other key market access improvements sought 
by the business software industry: 
 
1. The U.S. government should ensure that China is meeting its prior commitments on the 
timing of its offer to join the WTO Government Procurement Agreement (GPA). 
 
2. The U.S. government should signal that an acceptable GPA offer should cover a 
commercially-significant proportion of tenders in the software/IT sector and should not be burdened 
by any lengthy transition periods. 
 

The Music Publishing Industry: We also note a continuing problem involving the 
unauthorized public performance of music by government-owned broadcasters, bars and other 
similar establishments. The Chinese government has yet to establish tariffs for compensating 
songwriters and music publishers for the use of music by broadcasters, bars and other similar 
establishments. Such failure to compensate right holders of musical compositions for the public 
performance of their works in these instances is a clear violation of a fundamental TRIPS obligation.  
The music publishing industry would like to see the establishment of a fair tariff and the 
establishment of mechanisms to ensure that all performing right and other royalties due for U.S. 
musical works are enforced retroactively for a minimum of 10 years, and actually paid to music right 
holders. 
 

                                                 
16 While the business software industry does not suffer from the onerous market access barriers that affect the rest of 
the copyright industries, the attempt by China in 2005 to adopt its then pending software procurement regulation 
would have erected a huge barrier for that industry. This proposed regulation would have effectively prevented U.S. 
software companies from selling software products and services to the Chinese government, would have eliminated 
the U.S. software industry’s most meaningful opportunity to expand exports to China, and would have set a 
dangerous precedent for China’s procurement policies in other major economic sectors. 
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The Censorship Process for Many Copyrighted Products: Finally, delays in getting 

product through the censorship process have a severe adverse impact on the movie, home video, 
recording and entertainment software industries. These delays invite pirates to exploit the time gap 
between a “pirate” release and a legitimate release by the real right holder, delivering millions of 
dollars of illicit profits and robbing the government of millions of dollars of tax revenue. This is 
particularly critical in the online marketplace.  Some of these issues are part of the WTO case, 
particularly where the censorship process unfairly benefits local companies in violation of China’s 
national treatment obligations. 
 
C. OBSERVATIONS AND BACKGROUND ON THE JCCT PROCESS – 2004-2009 
 

Finally, IIPA wishes to comment on the bilateral negotiating process between the U.S. and 
China, which resumed in 2008 following a one-year hiatus due to China’s unwillingness to engage 
on IPR matters following the filing of the WTO case. IIPA is pleased to see these discussions 
resume, and we continue to look forward to concrete results promised by the dialogue which lower 
piracy rates and improve market access. At the outset, it should be noted that the United States 
government has sought to engage the Chinese government in a heightened dialogue on intellectual 
property rights (and, IIPA members had hoped, on market access) through a mechanism called the 
Joint Commission on Commerce and Trade (JCCT). These discussion have resulted in a number of 
Chinese commitments over the years, including the commitment to “significantly reduce IPR 
infringements.” Unfortunately, more than five years after the Chinese authorities made this 
commitment, piracy rates are only marginally lower for some industries and the same or worse for 
others. 
 
2004-2005 JCCT Outcomes and Updates 
 
 In the 2004 JCCT meeting, the U.S. government and the Chinese government (led by former 
Vice Premier Wu Yi) agreed that the long-standing IPR issues had to be elevated in importance on 
the trade agenda. Following those meetings, the Chinese government committed to “substantially 
reduce piracy levels” and promised to take a number of actions in the area of piracy and 
counterfeiting which the Vice Premier indicated were intended to respond to the U.S. government’s 
concerns. Those 2004 meetings gave rise to some optimism that China would commence taking the 
actions that the copyright industries had for years deemed essential to reducing piracy levels. The 
foremost among these actions was reforming its criminal law system to address “commercial scale” 
(the TRIPS requirement) acts of piracy, starting with re-issuance of Supreme People’s Court’s (SPC) 
“interpretations” to lower the high “thresholds” for criminal liability under Articles 217 and 218 of 
China’s Criminal Law. Lowered thresholds were issued at the end of 2004, and again in 2007, just 
prior to the filing of the WTO case, but, in the view of many, they remained too high to capture all 
copyright piracy “on a commercial scale.” 
 
 As a result of these 2004 JCCT talks, the U.S. government decided to conduct an “out-of-
cycle” Special 301 review of China’s progress in meeting the benchmarks. On February 9, 2005, 
IIPA submitted its comments17 to USTR on China’s progress in implementing the commitments it 
undertook under the JCCT, its WTO commitments and its 1995 and 1996 bilateral agreements and 
                                                 
17 See IIPA, Comments on Special 301 Out-of-Review Cycle of the People’s Republic of China, February 9, 2005, 
at http://www.iipa.com/rbc/2005/CHINA%202005_Feb9_PRC_OCR_Submission.pdf.  
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action plans to provide adequate and effective protection and enforcement for U.S. copyrighted 
products. IIPA concluded, in summary, that: (1) piracy levels had not been “significantly reduced” – 
they still remained around 90% in all sectors; (2) the amended (December 2004) Supreme People’s 
Court’s “Judicial Interpretations” (“JIs”) left unanswered questions about China’s political will to 
bring criminal prosecutions and impose deterrent penalties; but (3) IIPA sounded a positive note by 
reporting that raiding activity (but not prosecutions with deterrent penalties) had increased for most 
sectors in late 2004/early 2005. Because of this lack of real progress, and despite Vice Premier Wu 
Yi’s efforts, USTR determined to elevate China to the Special 301 “Priority Watch List” on April 29, 
2005.18 IIPA supported USTR’s decision. 
 

On July 11, 2005, senior U.S. and Chinese officials met again in the JCCT process. USTR 
reported that “some progress was made to enforce intellectual property rights; to delay restrictive 
software regulations; and, to strengthen market access.”19 BSA noted its approval20 of the JCCT-
generated commitment to criminalize end-user piracy “in appropriate circumstances” but, 
subsequently, it became apparent that the Chinese government had in fact not agreed to criminalize 
end-user software piracy and no such cases have been brought. This continues to be the Chinese view 
today.   

 
BSA supported the long-sought-after clarification that software end-user piracy is fully 

subject to administrative remedies; and China’s decision to “delay issuing draft regulations on 
software procurement, as it further considers public comments and makes revisions in light of WTO 
rules.” While some administrative cases against end-user piracy have been brought and concluded, 
these have had insufficient deterrent effect. NCAC remains woefully understaffed to handle these 
and other issues. The Chinese government also promised that by the end of 2005, it would “complete 
its legalization program to ensure that all central, provincial and local government offices are using 
only licensed software, and will extend the program to enterprises (including state-owned 
enterprises) in 2006.” While some progress has been made since that time, too much of the installed 
base of computers in China have no legal software on them, and no mechanism by which to 
adequately evaluate the assets. China must adopt a multiyear implementation plan, including 
adoption of more effective software asset management mechanisms. Budgets must also be increased 
to adequately provide for the purchase of legitimate software. 

 
The Motion Picture Association of America (MPAA) noted with approval its agreement with 

the Chinese government on a Memorandum of Understanding whereby Chinese officials promised to 

                                                 
18 See USTR, “Special 301 Report Finds Progress and Need for Significant Improvements,” April 29, 2005, at 
http://www.ustr.gov/Document_Library/Press_Releases/2005/April/Special_301_Report_Finds_Progress_Need_for
_Significant_Improvements.html. 
19 See USTR Press Release, “Following U.S.-China Trade Talks, USTR Portman Says Measured Progress Made,” 
More Action Needed, July 11, 2005, at  
http://www.ustr.gov/Document_Library/Press_Releases/2005/July/Following_US-China_Trade_ 
Talks,_USTR_Portman_Says_Measured_Progress_Made,_More_Action_Needed.html. See also, USTR Fact Sheet, 
“The U.S. – China Joint Commission on Commerce and Trade (JCCT) Outcomes on Major U.S. Trade Concerns,” 
July 11, 2005, at  
http://www.ustr.gov/Document_Library/Fact_Sheets/2005/The_US_China_Joint_Commission_on_Commerce_ 
Trade_(JCCT)_Outcomes_on_Major_US_Trade_Concerns.html. 
20 See BSA, “BSA Encouraged by Outcome of U.S. – China JCCT Meetings,” July 11, 2005 at  
http://www.bsa.org/usa/press/ newsreleases/US-China-JCCT-Meetings.cfm. 
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take anti-piracy actions to improve enforcement against pirated versions of movie titles which 
appeared in the retail market before the title cleared censorship.21 While this commitment resulted in 
some actions taken, the commitment remains essentially unfulfilled.   

 
For the videogame industry (represented by the Entertainment Software Association (ESA)), 

the promise of enhanced enforcement at Internet cafés was viewed as a step forward, but little actual 
enforcement materialized over the next three years.  

 
The JCCT announcements included confirmation from the Chinese government that the 

criminal thresholds in the 2004 Judicial Interpretations (JIs) are applicable to sound recordings and 
that the JIs can be interpreted to make importers and exporters subject to independent criminal 
liability, albeit as accomplices, and subject to much weaker criminal penalties. 

 
Finally, the JCCT “outcomes” also specified that “China has agreed to increase the number 

of criminal prosecutions for IPR violations relative to the total number of IPR administrative cases.” 
While the number of criminal cases has increased somewhat over the last for years, it remains the 
case that very few criminal cases involve U.S. products. Following this commitment to increase 
criminal prosecutions, the Supreme People’s Procuratorate, and the Ministry of Public Security then 
issued  guidelines for designed to ensure the timely referral of IPR violations from administrative 
bodies to criminal prosecution. IIPA and its members have monitored this process over the years 
since then and only minimal progress has been made. Referrals are rare and the actual conclusion of 
cases even rarer. 
 

Unfortunately, the 2005 JCCT meetings resulted in no progress on any of the critical market 
access issues relevant to IIPA members, including opening the market beyond China’s severely 
limited WTO obligations. 
 
2006 JCCT Outcomes and Updates 
 

The next round of JCCT meetings took place in April 2006 and resulted in some very modest 
gains and the partial implementation of a few of the commitments made in 2004-2005. Most 
important was the commitment of the Chinese government to allow only the sale of computers 
containing pre-loaded authorized operating systems and the commitment that government agencies 
would purchase only computers with such pre-loaded operating systems. China also committed to 
extend it software legalization program to provincial and local government and in state-owned and 
private enterprises. However, Chinese authorities did not agree to software industry calls for effective 
software asset management systems inside government ministries in the JCCT process, and as 
mentioned above, this remains an essential component of such a legalization effort, which has yet to 
be implemented. 

 
China also agreed to provide better reporting on court cases and this was followed by the 

creation of a new website – a positive development. Still missing from the transparency 

                                                 
21 See MPAA, “Glickman: Trade Talks Yield Modest Progress,” July 11, 2005 at  
http://www.mpaa.org/MPAAPress/2005/ 2005_07_11.doc. See also, MPAA, “China’s Ministry of Culture, SARFT 
Sign First Anti-Piracy Memorandum with MPA,” July 15, 2005 at   
http://www.mpaa.org/MPAAPress/2005/2005_07_15.doc. 
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commitments (and results) are meaningful statistics dividing actions by type of IPR, the location of 
actions and the amount and type of administrative fines or criminal punishment ultimately meted out 
in such cases. 

 
This 2006 JCCT meeting, from a copyright industries’ viewpoint, was primarily devoted to 

ascertaining the level of implementation of prior commitments, with the exception of the 
commitment to load legal operating system software on all computers made in China. There were 
immediate gains from the implementation of this commitment and sales have increased for U.S. 
software companies. BSA reported a 65% compliance rate by November 2006, but, as of today, that 
rate is now estimated at only around 50%. On government legalization, an implementation plan was 
issued in April 2006 but through September 2008 its effectiveness has been severely hampered by 
placing the responsibility for compliance on each agency and not on any central authority. 

 
Criminal cases against optical disc (OD) plants were also discussed.  Actions were taken 

against 14 OD plants, but the results were mixed, with some plants closed or their licenses suspended 
but only temporarily. No criminal action against any of these plant was ever brought and even when 
MPA and the recording industry sought criminal actions in 2007 against 20 OD plants (with evidence 
that the thresholds were met), the Chinese authorities again commenced no criminal prosecutions. 
Discussions focused on ridding the consumer markets of pirate goods resulted in the 2006 “100 day 
campaign.” While raiding of retail shops was reportedly intense, a 2007 survey conducted by the 
motion picture and recording industries after the campaign showed little, if any, progress in terms of 
increased legitimate sales in the marketplace. Little has changed in 2008. 

 
At the end of 2006 and into 2007, there were reports of criminal cases having been concluded 

involving pirate servers for popular Korean videogames and the Public Security Bureau reported that 
up to 48 Internet piracy criminal cases were pending. We believe no U.S. videogames were involved 
in these cases, however.. 
 
WTO Cases and JCCT “Pause” 
 

When the U.S. requested consultations in the WTO in April 2007, bilateral engagement 
between the two governments virtually ceased at the behest of the Chinese government. During the 
next 12 months, piracy over the Internet grew rapidly.  While there have been many takedowns by 
ISPs of pirate sites, following the adoption in July 2006 of new Internet Regulations, compliance 
rates are still unacceptable and the problem continues to grow worse. The recording industry 
estimates that the Internet piracy rate in China remains at 99%. By contrast, NCAC administrative 
actions against pirate websites and at least one criminal brought against an Internet pirate constituted 
a small, welcome step forward. However, NCAC and other relevant Chinese agencies continue to fail 
to take administrative action against the notorious Baidu, which continues unabated its “deeplinking”  
to pirate websites, notwithstanding the fact that such deep-linking has already been ruled illegal 
under Chinese law (in the Yahoo!CN case).  This has become the primary source of online music 
piracy in China. Civil litigation against certain of these sites, including Baidu, has not produced 
meaningful results. 
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2008 and 2009 JCCT and Going Forward 
 
 On September 16, 2008, the 19th JCCT Plenary took place in California, following on the 
September 4-5, 2008 IPR Working Group meetings in Beijing. On intellectual property rights, 
essentially, the parties agreed to re-engage in dialogue on a more frequent basis, with topics to 
include “public-private discussions on copyright and internet piracy challenges, including 
infringement on user-generated content sites,” “reducing the sale of pirated and counterfeit goods at 
wholesale and retail markets,” and an agreement to sign an IPR Memorandum of Understanding with 
the USPTO on “strategic cooperation to improve the administration and effectiveness of copyright 
and trademark protection and enforcement.” This MOU has now been signed.  In the area of software 
legalization, China “clarified that its formal and informal policies related to software purchases by all 
Chinese private and state-owned enterprises will be based solely on market terms without 
government direction.” 
 

Notwithstanding these recent developments, and some modest progress on certain industry 
sectoral issues from previous years’ JCCT outcomes, piracy remains an endemic problem in China. 
This is essentially because the criminal copyright system has provided almost no relief to foreign 
right holders and fails to deter piracy activities, and because the Chinese government has not utilized 
administrative measures in other cases where they could be gainfully employed, for example, to 
address infringing activity of large above-board companies such as Baidu and others who openly 
engage in practices already deemed infringing by Chinese courts. In addition, the Chinese 
Government has not only maintained, but in some instances has even bolstered, market access 
barriers for cultural industries, which in turn contribute to the prevalence of piracy since legitimate 
products cannot enter the market or only enter the market with great difficulty. The promise made by 
China five years ago in the April 2004 JCCT22 to “significantly reduce IPR infringement levels” and 
“increase penalties for IPR violations” by subjecting a greater range of IPR violations to criminal 
investigation and criminal penalties, applying criminal sanctions to the import, export, storage and 
distribution of pirated and counterfeit products, and applying criminal sanctions to on-line piracy, 
have  not yet occurred at a level to bring meaningful deterrence to the Chinese enforcement system. 

 
IIPA looks forward to significant progress occurring at the 2009 IPR Working Group and 

JCCT meetings in October. 
 
D. CONCLUSION 
  
 Nearly eight years have passed since China’s accession to the WTO. China’s progress in 
reducing copyright piracy, improving enforcement and reducing market access barriers has been 
modest at best over this period. Given the more than 15 years that the U.S. has been engaging China 
on these same issues, it is increasingly less viable and credible for China to attempt to justify its 
failure to deliver at least TRIPS-compatible copyright protection with the argument that it still “needs 
more time.” Fundamental change is needed to bring deterrence to the enforcement system. While 
there appears to be political will in some quarters of the Chinese government to accomplish this 
change, there appears as well to be much resistance and/or apathy in many other quarters.  Full 

                                                 
22 See Fact Sheet, “USTR Lists Outcomes of Commission Meeting on U.S.-China Trade,” April 21, 2004 at 
http://hongkong.usconsulate.gov/uscn/trade/general/ustr/2004/042103.htm.  
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implementation of the WTO Panel’s market access decision would be a major advance for many U.S. 
creative industries. 
 

IIPA appreciates the opportunity to provide its views on China’s compliance with its 
obligations under the WTO and the TRIPS Agreement in the area of copyright. We look forward to 
our continued work with USTR and other U.S. government agencies to bring about major 
improvements in copyright protection and enforcement worldwide. 

 
 

       Respectfully submitted,   

               
Eric H. Smith 

       International Intellectual Property Alliance 
 
 
Attached: Appendix A, copy of IIPA’s 2009 Special 301 Report on China 

at http://www.iipa.com/rbc/2009/2009SPEC301PRC.pdf. 


