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Gulf region and will set the stage for improved &asiith all the countries in that important regionin particular, the
U.S.-Bahrain FTA holds the promise of significantly raisthg standards of copyright protection and enforcement in
Bahrain and then, hopefully, the rest of the Gulf region.

Copyright protection on the ground Bahrain has improved in certain sectors in the last few years and for many
industries, the Bahraini enforcement authorities have been successful in reducing piracy rates significantly. The next
will be for Bahrain to implement the Agreement fully, anccsiBahrain’s law is an older law and is missing many of the
elements of this Agreement, significamendments will need to be made. Mahthe amendments will be complicated,
so transparency and a systematic review process willithetg ensuring proper implementation of the Agreement.
Specifically, significant modernization of Bahrain's copyritgay and enforcement regime will be required to make it
compatible with the TRIPS agreement and with the WIPO “Internet” Treaties concluded in 1996. The U.S.-Bahrain FT
will require Bahrain to modernize protection for computer paots and for databases, provide clear rental rights, provide
a TRIPS-compatible term for computer programs, and prdtieléull scope of exclusive rigg for record producers and
right holders of all other worksin particular, a right of public communication including a “making available” right, so
critical in the online world of e-commerce. The FTA wils@lrequire Bahrain to provide full protection against the
circumvention of technological proteati measures and rights managementrinftion that are key WIPO treaties
obligations. Bahrain will also be required to afford full TRIPS-required protection for pre-existing works.

In the area of enforcement, the U.S.-Bahrain FTA wiuiee Bahrain to significantly increase criminal penalties
and significantly strengthen civil remedies. TheARWill require Bahrain authorities to take actiansofficio in both the
criminal and customs areas. Presumptions will need @dbded and broadened to speed up infringement proceedings.
Enforcement will need to be strengtieel to cope with online infringememicluding creating clear standards of
secondary liability for online service providers accompanie@dsjain limitations on infringement remedies that would
ensure cooperation between service providers and right holdesstrong and expeditious notice and takedown system
will be a key feature of this system. Finally, criminal andl remedies will need to be extended to cover circumvention
and rights management information violations.

We thank the ITC for permitting us to testify on this important initiative.

Respectfully submitted,

Eric H. Smith
President, International Intellectual Property Alliance

2 By way of reference, we are attaching the Report ofrttiastry Trade Advisory Committee on Intellectual Property Rights@FlA) on the U.S.-
Bahrain Free Trade Agreement (FTA)The Intellectual Propert Provisions, July 14, 2004, which is posted at
http://www.ustr.gov/new/fta/Bahrain/reports/Bahrain-ITAC15%20Report071304.BEA is in support of that Report, particularly the sections on
“Copyright and Related Rights and the Protection of Certainli@af&ignals,” “Domain Names on the Internet,” and “Enforcetrien

3 The United States entered into a Bitatdnvestment Treaty with Bahrain effae 2001 and a Trade and Investment Framewagkeement
effective 2002.

* We note here that under Bahrain’s 1993 Copyright Law, sound ragsrdppear to be protectedvesrks, as a form of “radio badcasting works”
and in implementing the U.S.-Bahrain FTA, Bahrain must maintain this high level of protection for sound recordings.
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Introduction

The International Intedictual Property Alliance (IIPA) is pleased to ha&lvis opportunity
to submit this written brief with the ITC concerning the intellectual property provisions of the
U.S.-Bahrain Free Trade Agreement and their possible economic effects on U.S. and local
copyright right holders.

The IIPA is a coalition of six trade associatiGmspresenting the copyright industries,
which contribute well over 5% of the gross domestic product to the total U.S. ecOnidizys
members produce the nation’s books, recordediendiims, videos and TV programming, and
computer software for business and entertaimnuses. Since 1984, this diverse range of
industries has worked together, individuadnd under the IIPA umbrella, to strengthen the
copyright laws and enforcement regimes in dM@® countries around the vid. [IPA has also
represented the copyright-based industrieshan negotiation of key ilateral and multilateral
agreements (including the WTO TRIPS Agresmand the WCT and WPPT — known as the
WIPO “Internet” Treaties) to ree international minimum standis of copyright protection and,
of increasing importance, enforcement. [IPA @sdnembers have been working with the U.S.
government on all the recently completedl ongoing FTA IPR negotiations.

Overview

The International Intellectud@roperty Alliance strongly sports the U.S.-Bahrain Free
Trade Agreement, negotiations towandhich concluded on May 27, 2004This FTA with
Bahrain will be the first with a country in@hGulf region and will dethe stage for improved
trade with all the countries in that important rediom particular, theJ.S.-Bahrain FTA holds
the promise of significantly raising the standaf copyright proteabn and enforcement in
Bahrain and then, hopefully,ghrest of the Gulf region.

Bahrain is a member of the WTO and thsibound by the TRIPS agreement. Bahrain
has also been a member of the Berne Cdiaer(1971 Paris text) since 1997. Copyright

® [IPA's members areithe Associion of American Publishers (AAP)Independent Film & Television
Alliance (IFTA), the Business Software AlliandBSA), Entertainment Software AssociatiggSA), the Motion

Picture Association of Americ@MPAA), andthe Recording Indstry Association of AmericgRIAA). [IPA’s
members represent over 1,300 U.S. companies.

® Economists Inc.Copyright Industries in the U.S. Economy: the 2@®&port (2002); the text of this report is
posted on IIPA’s website attp://www.iipa.com/pdf/2002_SIWEK_ FULL.pdf

"By way of reference, we are athing the Report of the Industryafie Advisory Committee on Intellectual
Property Rights (ITAC-15) on the U.S.-Bahrain FreadEr Agreement (FTA) The Idkectual Property Provisions,

July 14, 2004, which is posted at http://www.ustr.gov/new/fta/Bahrain/reports/Bahrain-
ITAC15%20Report071304.pdf IIPA is in support of that Report, particularly the sections on “Copyright and
Related Rights and the Protection of Certain Satellite Signals,” “Domain Names on the Internet,” and
“Enforcement.”

8 The United States entered into a Bilateral Investment Treaty with Bahrain effective 2001 and a Trade and
Investment Framework Agreement effective 2002.



http://www.publishers.org/
http://www.bsa.org/
http://www.theesa.com/
http://www.mpaa.org/home.htm
http://www.mpaa.org/home.htm
http://www.riaa.com/
http://www.iipa.com/pdf/2002_SIWEK_FULL.pdf
http://www.ustr.gov/new/fta/Bahrain/reports/Bahrain-ITAC15 Report071304.pdf
http://www.ustr.gov/new/fta/Bahrain/reports/Bahrain-ITAC15 Report071304.pdf
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protection on the ground in Bahmahas improved in certain sectdn the last few years and for
many industries, the Bahraini enforcement autiesr have been successful in reducing piracy
rates significantly. The next step will ber fBahrain to implement the Agreement fully, and
since Bahrain’s law is an older law and is missing many ofetements of this Agreement,
significant amendments will need to be madéany of the amendments will be complicated, so
transparency and a systematic review process will be vital to ensuring proper implementation of
the Agreement. Specifically, significant dernization of Bahrais copyright law and
enforcement regime will be required to makedtnpatible with the TRIPS agreement and with

the WIPO “Internet” Teaties concluded in 1996.

The U.S.-Bahrain FTA will require Bahraito modernize protection for computer
programs and for databases, provide clear raights, provide a TRIPS-compatible term for
computer programs, and provide the full scope of exclusive rights for record producers and right
holders of all other work3in particular, a right of publicommunication including a “making
available” right, so critical irnthe online world of e-commerce. The FTA will also require
Bahrain to provide full protection against tlercumvention of telenological protection
measures and rights management information ahatkey WIPO treaties obligations. Bahrain
will also be required to afford full TRIPS-required protection for pre-existing works.

In the area of enforcement, the U.S.-Bahr@imA will require Bahrain to significantly
increase criminal penalties and significantly strengthen civil remedies. The FTA will require
Bahrain authoritiesto take actionsex officio in both the criminal and customs areas.
Presumptions will be added and broadened éedpp infringement proceedings. Enforcement
will need to be strengthened ¢ope with online infringement including creating clear standards
of secondary liability for online service providers accompanied by certain limitations on
infringement remedies that would ensureoperation between service providers and right
holders. A strong and expeditious notice arkedawn system will be a key feature of this
system. Finally, criminal and civil remediesllweed to be extended to cover circumvention
and rights management information violations.

The Current Copyright Protection and Enforcement System in Bahrain

Bahrain, among all countries in the Gul§i@n, has done an admirable job in many areas
of copyright enforcement and hbsought piracy rates down fromethhigh levels of piracy that
existed in 1998 (the last year for which [IPA didomprehensive report ¢ime situation there) —
which exceeded 50% in latopyright product areaS. There are exceptions, however, and

°® We note here that under Bahrain’s 1993 Copyright Law, sound regsrdppear to be protected as works, as a form of “radio
broadcasting works” and in implementing tHeS.-Bahrain FTA, Bahrain must maintaims high level of protection for sound
recordings.

10 For example, the Motion Picture Association reports majoramenents in enforcement in Bal from the 50% piracy rate
pertaining in 1998. The rate is now downato estimated 15% or lower, one of thesdst in the Gulf region and Bahrain has
come close to eliminating most of the overt video piracy ¢hatacterizes other Gulf countriebnports of pirate video prodt
continue as a problem however.
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though the business software piracy rate dedined from 87% in 1998 to 76% in 2002, BSA

still experiences difficulties in getting the Bammiaauthorities to run raids against resellers of
pirate software and hard disk loaders. The U.S.-Bahrain FTA, with its strong enforcement
obligations, will go a long way to achiefigrther improvements in this area.

The Bahrain copyright law datdrom 1993 and has not been amended, so it is one of the
older laws and will need to be madied to fully implement the FTA. Many modernizations,
particularly dealing with e-commerce and théetnet, will bring Bahrain’s law into the digital
age. These changes, and particularly those dealing with e@menwill provide significant
benefits to Bahrain, to our industries, and esthlstsong precedents in the rest of the Gulf. We
look forward to transparency in the implertieg process, and would point out that many
aspects of the U.S.-Bahrain FTA can be implemented in a straightforward manner, although
others will require careful drafting and revide ensure full compliance, given the relative
specificity of the FTA text and the need taefally craft such implementing legislation. We
look forward to working with ougovernment and, where appropeiain consultation with the
Bahraini government, to see to it that theS.-Bahrain FTA is fully implemented in a
satisfactory manner.

Key Elements of the U.S.-Bahrain FTA Copyright Text

SUBSTANTIVE COPYRIGHT PROVISIONS : The U.S.-Bahrain Copyright Chapter
includes the obligations in both WIPO Internet Treaties, other substantive improvements such as
copyright duration, as well as modern and effective enforcement provisions that respond to
today’s digital and Internet @cy realities. Below, we highlight those key improvements.

® Right of reproduction and prttion for temporary copiesThe right of reproduction, for
all works, including performances and souncordings, includes a specific and express
reference to the right incluay both permanent and temporary copies in line with the
Berne Convention, TRIPS and both WIPO In&triireaties. Clealanguage indicates
that that temporary and trsient copies (such as thossade in the Random Access
Memory (RAM) of a computer) are “copiesihd are fully subjecto the reproduction
right.

® Right of communication to the publend the “making available” rightUnder the U.S.-
Bahrain FTA, copyright holdensill need to be given the exdive right to authorize or
prohibit the communication to the public tfeir works, including performances and
phonograms, by wire or wireless means, incigdheir “making available” to the public
in such a way that members of the public may access them from a place and at a time
individually chosen by them.

® Right of distribution Under the U.S.-Bahrain FTAppyright holders will need to be
given the exclusive right to authorize thestdbution to the public of the original and
copies of their works, including performances and phonogjrahmough sale or other

11 Bahrain has been a WTO member since 1995 and a Berne Convention member since 1997.
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transfer of ownership, as quided in the WIPO Internetreaties, WCT Article 6 and
WPPT Article 8. FurthermoreBahrain will also need to fully implement their rental
rights obligations underRIPS Article 11.

® Right of importation Under the U.S.-Bahrain FTAppyright holders will need to be
given the right to authorize or proftithe importation of piratical copi€s.

® “Anti-Bootlegging” provisions: unfixed performancedJnder the U.S.-Bahrain FTA,
performers will need to be given the rigbtauthorize or prohibit (a) the broadcasting
and communication to the public of thainfixed performances except where the
performance is already a broadcast performance, and (b) the fixation of their unfixed
performances.

® “Simultaneous” publication with respett performers and producers of phonograms
Under the U.S.-Bahrain FTA, a performance or phonogram will be considered first
published when it is published within 30 days of its ioagjpublication.

® No formalities for all works including for performers and producers of phonograms
Under the U.S.-Bahrain FTA, the enjoyment axercise of all rights provided for will
not be subject to any formality.

® Term of protection Under the U.S.-Bahrain FTA, where the term of protection of a work
is calculated on the basis otthife of a natural person, thee shall be not less than the
life of the author and 70 years after thehau's death. Where the term is calculated on a
basis other than the life of a natural pers(such as with pesfmances and phonograms),
the term shall be not less than 70 years ftbe end of the calead year of the first
authorized publication of the work, performance or phonogdfam.

® Technological protection measures (TPMd)Ynder the U.S.-Bahin FTA, provisions

will need to be included which implemetite obligations on making illegal the act of
circumvention of technological protection measures that effectively control access to
copyrighted materials or materials, and thircumvention of TPMs that effectively
control the exercise of exclusive rights. rifRermore, devices, services, and components
thereof, that facilitate the defeat of teclogital protection measures right holders use to
protect their works (whether or not the avtalved is infringing),and such devices etc.
that directly protect against infringement, will need to be covered. Furthermore, any
exceptions to these requirements will need to be carefully and narrowly crafted to
preserve the adequacy and effectivenesthefanti-circumvention prohibitions as the

12 Again, unfortunately, the U.S.-Bahrain FTA text does contain a provision which follows U.S. law (17 USC §602)
providing for the right of a copyright owner to prevent paraitglorts of its products manufiaced outside Bahrain that are not
intended for distribution in that country. Bahrain should nonesiseprovide for this importamirotection. Agency laws in

Bahrain already are strict enough to permit copyright ownetiednse their products for sate a territorial basis. Parall

import protection is congisnt with these laws.

13 While industry sought to have the termpobtection for sound recordings and audiovisual works extended from 50 years from
publication to a term matching the U.S. law’'s 95 years, a compromise was struck at 70 years. We urge that future agreements
move that level to the full 95 years.
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treaties require. Violations will need to be independent of infringement and subject to
both civil and criminal remedies.

® Protection of rights management informatioknder the U.S.-Bahrain FTA, adequate
and effective legal remedies will need e afforded to protécrights management
information from unauthorized alteration andhmval, consistent with the WIPO Internet
Treaties. Such provisions on rights managgn&formation (RMI) systems are critical
to providing opportunities for licenseatcess and use of protected materials.

® Protection for encrypted prammn-carrying satellite signaldJnder the U.S.-Bahrain FTA,
criminal and civil liability will need to beafforded for encrypted program-carrying
satellite signals which have been decodeithout the authorization of the lawful
distributor of the signal.

® National treatment Under the U.S.-Bahrain FTA, the principle of full national treatment,
without exception or derogation, is the norm.

® Contractual rights Under the U.S.-Bahrain FTA, any person acquiring or holding any
economic rights will need to be able to fse@and separately transfer such rights by
contract. Any person acquiring or holdingyasuch economic righ by virtue of a
contract, including contracts of employmteunderlying the @ation of works and
phonograms, will need to be alieexercise those rights its own name and enjoy fully
the benefits derived from those right&ll rights, including rights of communication,
must not be subject to maridey collective administration.

® Narrow exceptions to protectiorynder the U.S.-Bahrain FTA, limitations or exceptions
to exclusive rights will need to be expresktyited to certain special cases which do not
conflict with a normal exploitation of theork, performance or phonogram, and do not
unreasonably prejudice the legitimat¢erests of the right holder, as provided in Berne,
TRIPS and the WIPO treaties.

® Retroactivity provisions Under the U.S.-Bahrain FTAhe provisions of Article 18 of
the Berne Convention (and Articles 9.1 and 14.6hef TRIPS Agreement) will need to
be applied strictly to the sudgjt matter, rights and obligatis provided for in the FTA.

® Government legalization of software (and nmjonglus protection against use of public
computers and networks for copyright infringementinder the U.S.-Bahrain FTA,
Bahrain is obligated to issue appropriatenadstrative or executiveecrees, laws, orders
or regulations mandating thatl government agencies use and procure only properly
licensed computer software; such instrureenust actively regulate the acquisition and
management of software for such government use.

ENFORCEMENT : Effective copyright enforcement will need to remain a high priority and be
a key element of the FTA. These FTA proposalsiithate the kind of measures which will, once
implemented at the national level, simplify aegpedite anti-piracy legal actions, reduce the
costs of enforcement, and provide meffective and deterrent remedies.




Testimony of Eric H. Snith to the USITCConcerning the Intellectal Property Provsions
of theU.S.-Bdirain Free Tade Agreenent

August 3,2004

Page 7

Deterrent levels of criminal penalties and remediddnder the U.S.-Bahrain FTA,
Bahrain will need to amend its law toqrgre imprisonment and monetary fines for
copyright piracy “on a commeial scale,” including infmgements causing commercial
harm even if not done for-profit, as is tteese with many infringements on the Internet.

Higher levels of civil damages for copyrigiifringement, including pre-established
(statutory) damages Under the U.S.-Bahrain FTA, Bahrain will need to provide that
damages actually imposed compensate the right holder for the damage suffered, as well
as remove any gain to the infringer. To ersdeterrent civil damages, a system of pre-
established damages (also known as statutory damages) will need to be adopted.
addition, in calculating damages, courts wiledeo use the suggested retail price of the
legitimate product being infringed upon aeasure of the loss tbe right holder.

Ex officio actions in criminal casedJnder the U.S.-Bahrain FTA, Bahrain’s enforcement
authorities will need to be abte initiate criminal actionsx officio, without the need for

a complaint by a private party oght holder. This will allev authorities (such as police,
inspectors, administrative officials, and prosecutors) to initiate actions on their own
initiative — an essential component of an anti-piracy campaign aimed to “retake” the
streets and removefringing product.

Ex officio authority for customs officials Under the U.S.-Bahrain FTA, customs
authorities will need to bprimarily responsible for preventing infringing products from
entering or exiting Bahrain’s territory. Theyill need to be able to initiate border
measuresex officio, without the need for a formalomplaint by a private party or
association or the right holder. Border measures will need to be applicable to goods in
transit and to goods destined for export.

Expeditious civilex parte search orders without unnecessary costinder the U.S.-
Bahrain FTA, Bahrain will need to strictly apply its TRIPS Article 50 obligations. In
civil cases, searcheand seizures conducte@audita altera parte will need to be
statutorily implemented and requests shdugdacted upon and executed within a short
period of time. Any securitpr bonding obligations mustot result in unreasonably
deterring recourse to these procedures.

Civil and criminal remedies to cover viokatis of the technological protection measures
and rights management information obligationdJnder the U.S.-Bahrain FTA, all
available remedies and enforcement procedappsicable to copyright infringement will
need to apply to the obligations deali with the circumvention of technological
protection measures (TPMs) and withhtis management information (RMI).

Awarding of fees/costs and require informatiodnder the U.S.-Bahrain FTA, Bahrain
will need to provide for the awarding of legal fees and costs to the injured party — critical
to provide deterrence as required by TRIPS. Bahrain will tedsk able to order the
infringer to provide any information regandi other persons involved in the infringement
and the suspected distribution channels.
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® Presumptions of ownership and subsistentider the U.S.-Bahrain FTA, to speed up
the civil justice system by rkang it easier for right holders and judges to bring cases to
conclusion, the physical person or legal entity whose name is indicated as the author,
producer, performer or publisher of thenwdincluding a performance or phonogram) in
the usual manner must, in the absence of pimdie contrary, be presumed to be such
designated right holder as such. Under th&.\Bahrain FTA, it must also be presumed
that the copyright subsists in such subject maittethe absence of proof to the contrary.
Such presumptions will also pertain in criminal cases.

® Domain name registrant contact datad dispute resolution requirement&/nder the
U.S.-Bahrain FTA, Bahrain will need tok& steps to ensure that the country code
domain registries under its control providerestricted publicaccess to current and
accurate contact information about domaimnmearegistrations — a key ingredient for
effectively enforcing against copyright @ay in the online environment. Bahrain will
need to provide for Uniform Domain Naraspute Resolution Procedures for Bahrain’s
country-code top level domain (ccTLDs).

e Effective liability in cases ofsecondary infringement generally and, particularly for
Internet service provider&Jnder the U.S.-Bahrain FTA, It igitical that Internet service
providers, other intermediaries, and anyevieo aids and abets in infringements carry
appropriate liability. This is particularlynportant in the case of infringements being
carried out over the electronmetworks of service provide Limitations on remedies
available against service providevho promptly take down fiinging material will need
to be narrowly crafted and ensure thabperation between service providers and right
holders is preserved. Notice and takedown procedures will need to be spelled out, be
simple and expeditious and exist without the need for judicial intervention.

Transition and Transparency

While Bahrain took no transition with regatd the copyright provisions of the U.S.-
Bahrain FTA, we are concerned that, except for current WTO requirements as to transparency of
laws, the transparency requirement with regaddws and regulations, ambtafts of such, in the
U.S.-Bahrain FTA does not officially go into force until the Agreement enters into force.
However, it is vital, since the most important substantive and enforcement obligations are in
force as of the date of entry into force tife FTA, that Bahrain begin the process of
implementing the FTA right away. Given thisgency, it is vital that the U.S. government
swiftly engage the Bahraini government to abtdraft implementindegislation and, where
applicable, draft regulations, sbat it may become acquainted with the implementation by the
Bahrain of this FTA, and comment where necesSary.

1 IPA urges negotiators of future FTAs to table text, perhapsside letter, which will require transparency in the enadtofen
new laws and regulations intended to implement the requirements of that FTA, between the time the negotiations of such FTA
are concluded and the time the FTA actually enters into force.
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Conclusion

[IPA appreciates the opportunity to testligfore the ITC regarding the IPR Chapter,
specifically the copyrighprovisions, of the U.S.-Bahrain Fréeade Agreement. It is important
to keep in mind that the implementation of the Agreement in domestic copyright laws and
regulations in Bahrain is criticéb meeting the IPR standardstbé FTA, and will also meet the
requirements of Bahrain’s interi@tal obligations under the exisg treaties it is party to as
well as those it is obligated join (as a result of the FTA).



	SUBSTANTIVE COPYRIGHT PROVISIONS:  The U.S.-Bahrain Copyright Chapter includes the obligations in both WIPO Internet Treaties, other substantive improvements such as copyright duration, as well as modern and effective enforcement provisions that respond
	ENFORCEMENT:  Effective copyright enforcement will need to remain a high priority and be a key element of the FTA.  These FTA proposals illustrate the kind of measures which will, once implemented at the national level, simplify and expedite anti-piracy

